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RECOMVENDED ORDER

Pursuant to notice, this matter was heard before the Division
of Adm nistrative Hearings by its assigned Adm nistrative Law
Judge, Donald R. Al exander, on January 3 and 4, 2002, in
Gai nesville, Florida.
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For Petitioners: Samuel A. Miutch, Esquire
Mutch & Brigham P.A.
2114 Nort hwest 40th Terrace, Suite A-1
Gai nesville, Florida 32605-3592

For Respondents: Ronald A. Carpenter, Esquire
(Appl i cants) Carpenter & Parrish, P.A
5608 Northwest 43rd Street
Gainesville, Florida 32653-8334



For Respondent: Charles A. Lobdell, Ill, Esquire
(District) Jennifer B. Springfield, Esquire
St. Johns River Water Managenent District
Post Office Box 1429
Pal at ka, Florida 32178-1429

STATEMENT OF THE | SSUE

The issue is whether an Environnental Resource Permt shoul d
be issued to Luther E. Bl ake, Jr. and Irene Bl ake Caudl e
aut hori zing the construction of a stormnater nmanagenent systemto
serve a single-famly devel opnent known as Wal nut Creek, Phases |
and Il, in Gainesville, Florida.

PRELI M NARY STATEMENT

This matter began on August 15, 2001, when Respondent, St.

Johns River Water Managenment District, issued its Witten Notice
of Intended District Decision on Permt Application 42-001-71000-1
aut hori zi ng Respondents, Luther E. Bl ake, Jr. and Irene Bl ake
Caudl e, to construct a stormnater nmanagenent system for a single-
famly residential subdivision in Gainesville, Florida. On
Septenber 7, 2001, Petitioners, G en Springs Preservation
Associ ation, Inc., and Elizabeth T. Furlow, filed a Petition for
Adm ni strative Hearing challenging the issuance of the pernit.
The matter was referred to the Division of Adm nistrative Hearings
on Septenber 26, 2001, with a request that an Adm nistrative Law
Judge be assigned to conduct a hearing.

By Notice of Hearing dated October 12, 2001, a final hearing

was schedul ed on January 3 and 4, 2002, in Gainesville, Florida.



Petitioners' Mtion to Continue the hearing was denied by Order
dat ed Decenber 20, 2001. A second Mdtion to Continue filed by
Petitioners at the outset of the hearing was al so deni ed.

At the final hearing, Petitioners presented the testinony of
Dr. Leonard T. Furlow, Jr.; Dr. W Herbert Platt; Dr. John D.
Dame; Bonnie O Brien; Dr. Merrill Wlcox; WIlliam R Reck, a
pr of essi onal engi neer accepted as an expert; and Stephen Boyes, a
hydr ogeol ogi st accepted as an expert. Also, they offered
Petitioners' Exhibits 1, 1A, 2, 25, and 26, which were received in
evi dence. Respondent, St. Johns River Water Managenent District,
presented the testinony of Dr. Chou Fang, a professional engineer
accepted as an expert, and M chael A. Register, Ill, director of
the Division of Water Resources accepted as an expert. Also, it
offered District Exhibits 1-5, 8, and 10, which were received in
evi dence. Respondents, Luther E. Blake, Jr. and Irene Bl ake
Caudl e, presented the testinmony of H Jerone Kelley, a
pr of essi onal engi neer accepted as an expert, and M Fred Rwebyogo,
a professional engineer accepted as an expert. Also, they offered
Applicants' Exhibits 1-5 and 7-9, which were received in evidence.
Finally, the undersigned took official recognition of the St.
Johns River Water Managenent District Applicant's Handbook:
Regul ation of Stormmvater Managenent Systens and Chapter 40C- 42,

Fl ori da Adm ni strati ve Code.



The Transcript of the hearing (four volunes) was filed on
January 23, 2002. Proposed Findings of Fact and Concl usi ons of
Law were filed by Petitioners and by the St. Johns River Water
Managenent District on February 4, 2002, and they have been
consi dered by the undersigned in the preparation of this
Recommended Order.?

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

a. Background

1. In this environmental permtting dispute, Respondent, St.
Johns River Water Managenment District (District), proposes to
i ssue an Environnmental Resource Permit to Respondents, Luther E
Bl ake, Jr. and Irene Bl ake Caudl e (Applicants), authorizing the
construction of a stormmater nanagenent systemto serve Phases |
and Il of a single-famly devel opnment known as Wal nut Creek
Subdi vi sion in Gainesville, Florida.

2. The systemw Il be |ocated on a 31-acre, L-shaped parcel
of undevel oped, forested |and. The proposed systemincludes a
135-1ot single fam |y subdivision, internal roadways with curb and
gutter, a stormsewer system and five dry retention ponds. The
project site is |ocated west of Northwest 13th Street (Hi ghway
441) in the northwestern portion of the City of Gainesville

bet ween Nort hwest 39th Avenue (State Road 222) and Northwest 31st



Boul evard, west of Palm G ove Subdivision, and east of Hidden
Pi nes Subdi vi si on.

3. Petitioner, Gen Springs Preservation Association, Inc.
(Association), is a corporation made up of an undiscl osed nunber
of persons, at |east one of whomresides adjacent to or near the
proposed project site. Petitioner, Elizabeth T. Furlow (Furl ow),
who did not indicate that she is a nenber, also resides with her
husband near the project site. As set forth in the parties’
Prehearing Stipulation, Petitioners contend that the proposed
systemfails to neet certain design and performance criteria, that
the Applicants have failed to submt the appropriate docunentation
to satisfy the operation and mai ntenance entity requirenents, and
that the Applicants have failed to provide reasonabl e assurance
that the system neets the general requirenments for issuance of a
permt. More specifically, they contend that the requirenents of
Rul es 40C-42.023(1)(a)-(c), 40C42.025(1), (3), (4), (5, (6),
(7), (8), and (10), 40C-42.026(1)(a), (c), and (d), and 40C-
42.027, Florida Adm nistrative Code, have not been net.2 On these
technical issues, the parties have presented conflicting expert
testinmony, and the undersigned has accepted the nore credible and
persuasi ve testinmny, as set forth in the findings bel ow.

4. Respondents have not stipulated to Petitioners' standing.
Through the testinmony of Furlow s husband, it was established that

the Furlows live just south of the project site, approximtely 100



yards north of Northwest 31st Boul evard near a creek known as 4 en
Springs Creek (Creek). The Furlows fear that if a permt is
i ssued, runoff fromthe project site will cause further erosion of
the Creek's banks and flooding during rainfall events.

5. Although three persons who |ive adjacent to or near the
project site appeared as wi tnesses, only one (Bonnie O Brien)
i ndi cated that she is a nenmber of the Association. M. O Brien
has lived just west of the Creek since 1969, around one-half mle
fromthe project site. Over the years, and due to erosion caused
by i ncreasing devel opnent in the area, nmuch of which began before
the District began permtting stormvater systens, the Creek's
banks have increased in depth fromaround a foot or so to as nuch
as six feet. During large stormevents, the Creek's waters rise
up to as nuch as five feet in depth. Like the Furlows, Ms.
OBrien fears that runoff fromthe project will go into the Creek
and adversely affect her property. There was, however, no
evi dence concerning the Association's interests, whether the
Association is a Florida corporation, the nunber of nenbers in the
Associ ation, and except for Ms. O Brien, whether any of its
menbers are substantially affected by the proposed activity.?

b. Design and perfornance criteria

6. The Applicants propose to use a dry retention system
consisting of five dry retention ponds ranging in depth fromthree

to four and one-quarter feet which will be |ocated mainly al ong



t he western boundaries of the project site. |In general terns,

stormvat er runoff fromthe residential lots will sheet flow to
roadways and alleys, will be collected by curbs and gutters, and
then will be conveyed to the five ponds for water quality

treat ment.

7. Rule 40C-42.025(1) requires that "[e]rosion and sedi nent
control best nmanagenent practices shall be used as necessary
during construction to retain sedinment on-site.” The nore
per suasi ve evi dence shows that the applicants have done so, and
that the best nmanagenent practices used by the Applicants are
generally utilized throughout the devel opnent comrunity.
Therefore, the requirements of this rule have been net.

8. Rule 40C-42.025(3) provides that unless applicable |Iocal
regul ations are nore restrictive, "[n]Jormally dry basins designed
to i npound nmore than two feet of water or permanently wet basins
shall be fenced or otherw se restricted from public access."” The
proposed retention basins that have three-to-one (horizontal:
vertical) side slopes will be fenced to prevent public access.
The evidence al so shows that there are no applicable, nore
restrictive |ocal regulations.

9. Under Rule 40C-42.025(4), "[a]ll stornmwater basin side
sl opes shall be stabilized by either vegetation or other materials
to mnimze erosion and sedi nentation of the basins.” As to this

requi rement, the evidence establishes that all of the stormwater



basin side slopes will be stabilized by vegetation to mnim ze
erosi on and sedi nentation of the basins, as required by the rule.
Further, the proposed retention basin side slopes are four-to-one
and three-to-one. Slopes of this dinmension are typically stable
and will not easily erode.

10. Rule 40C-42.025(5) requires that the systens be designed
so that they "accommodat e mai nt enance equi pment access" and
"facilitate regul ar operational maintenance.” The evidence shows
that the Applicants own the entire project site, and each of the
five retention ponds can be accessed fromroads and alleys within
t he project site.

11. Rule 40C-42.025(6) requires that an applicant "obtain
sufficient |egal authorization as appropriate prior to permt
i ssuance for stornmwater managenent systens whi ch propose to
utilize offsite areas to satisfy the requirenent in subsection
40C-42.023(1), F.A.C." Because the Applicants are not proposing
to use any offsite areas for the system and the systemis |ocated
entirely on the project site, no "legal authorization"” from other
persons i s required.

12. Under Rule 40C-42.025(7), the system "shall provide
gravity or punped di scharge that effectively operates under
[ M axi mnum stage in the receiving water resulting fromthe nean
annual 24-hour storm" Calcul ations performed by the Applicants,

and verified by the District's independent cal cul ati ons, show t hat



the systemis designed to retain all of the runoff fromthe mean
annual 24-hour stormevent. Therefore, this rule has been
sati sfi ed.

13. Rule 40C-42.025(8) provides that if a system serves a
new construction area with greater than 50 percent inpervious
surface, an applicant is required to denonstrate that "post-
devel opnent peak rate of discharge does not exceed the pre-
devel opnent peak rate of discharge"” for the mean annual 24-hour
stormevent. |If the system serves a new construction area with
| ess than 50 percent inpervious surface, however, the requirenents
of this rule do not apply.

14. The evidence shows that the proposed retention system
will serve a new construction area (around 12 acres) with | ess
t han 50 percent inpervious area. Therefore, the rule does not
apply. Even so, the Applicants denonstrated that the post-
devel opnent peak rate of discharge fromthe project site will not
exceed the pre-devel opnent peak rate of discharge for the 24-hour
stormevent. |In fact, the post-devel opnent peak rate of discharge
fromthe project site during the 24-hour nmean annual storm event
w |l be zero.

15. Finally, Rule 40C-42.025(10) requires in part that the
construction plans and supporting cal cul ati ons be "signed, seal ed,
and dated by an appropriate registered professional." The

evi dence shows that the final set of plans submtted in January



2002 by the Applicants was signed and seal ed by H Jeronme Kelly, a
prof essi onal engineer.*

c. Specific design and perfornance criteria

16. Rule 40C-40.026(1)(a) requires that the retention system
provide retention of stormmater runoff in one of four ways. Here,
the Applicants have designed the systemto provide "[o]n-line
retention of an additional one half inch of runoff fromthe
dr ai nage area over the volunme specified in subparagraph 1. above."
Subparagraph 1. requires "[o]ff-line retention of the first one
hal f of runoff or 1.25 inches of runoff fromthe inpervious area,
whi chever is greater[.]" Because the systemw || provide on-1line
retention of a m nimum of one inch of runoff fromthe project
area, plus 1.25 inches of runoff fromthe inpervious soil in the
project/drainage area, it is found that the capacity of the
proposed retention systemis nore than adequate to capture the
quantity of stormwater runoff required by this rule.

17. Under Rule 40C-42.026(1)(c), the system nmust be desi gned
to "[p]rovide the capacity for the appropriate treatnent vol une of
stormvat er specified in paragraphs (a) and (c) above, within 72
hours follow ng the storm event assum ng average antecedent
noi sture conditions."” To assure conpliance with this rule, and to
denonstrate that the system neets the required recovery of the
water quality treatnment volune, the District performed nodeling to

predict the vertical infiltration rate and the groundwater

10



moundi ng effects of the proposed retention system For the
reasons stated below, it is found that the systemw || provide the
requi red amount of treatnment volunme capacity within 72 hours of a
storm event assum ng average antecedent noisture conditions, as
required by the rule.

18. The District used one of the |atest versions of the
MODRET conput er nodeling program a methodol ogy routinely used by
the District to support an application for this type of retention
system That programtakes into account vertical percolation into
the soil; once the water reaches the water table, the nodel then
takes into account the lateral or horizontal novenent of the water
out of the pond. The nodel is used to determ ne whether the
required water quality treatnent volume, which is significantly
| ess than the storage volunme in the ponds, will draw down w thin
three days. The nodeling confirmed that this requirenent will be
satisfied. Data fromthe Applicants' on-site soil survey was used
in the nodel to establish the depth bel ow ground surface of the
seasonal high water table level. This resulted in a conservative
assunmpti on of an above-normal average antecedent npisture
condi tion beneath the retention ponds.

19. The Applicants also collected soil sanples fromthe
project site, including those areas where the retention ponds w ||
be | ocated, and they performed | aboratory tests in accordance with

ASTM D2434 to cal cul ate the vertical hydraulic conductivity and

11



t he horizontal hydraulic conductivity for those soils. The
results of both tests fall within accepted ranges as stated in the
publ i shed soils texts and governmental soils surveys for the

proj ect area.

20. In addition, the Applicants conducted an i ndependent
test to determ ne the nean seasonal high water table on the
project site. Based on visual observations of the soil sanples,
the Applicants determ ned that the nean seasonal high water table
is between six and seven feet bel ow ground surface. The visual
observation of the soil sanples is conpatible with the results of
Petitioners' soil augers obtained off the project site.

21. As noted earlier, the proposed retention ponds wll have
a depth of three to four and one-quarter feet, which places the
bottom of the ponds above the mean high water table as determ ned
by the Applicants' calculations and as stated in the soils survey
for Alachua County. Therefore, the dry retention ponds shoul d not
be consi dered inpervious surfaces.

22. Finally, Rule 40C-42.026(1)(d) requires that the

retention system"[b]e stabilized with pervious material or

per manent vegetation cover." The evidence shows that the proposed
retention systemw ||l be stabilized with permanent vegetative
cover.

12



d. Oher requirenments and concerns

23. Runoff from other devel oped properties in the vicinity
of the proposed project site discharges into the Creek
contributing to erosion in the Creek. Not all of these existing
devel opnents have stormmat er managenent systens on-site, since
sone of the ol der properties were built before the District
assumed regul ation over this activity.

24. The proposed system can be effectively operated and
mai nt ai ned wi t hout causi ng or exacerbating the erosion problens
that currently exist within the Creek system This is because
once the systemis built, the amount of runoff |eaving the site
will be less than what is now present in the pre-devel opment
state. Thus, the project, as now designed, will not adversely
af fect drainage and fl ood protection on adjacent or nearby
properties.

25. Through the subm ssion of a copy of the Articles of
| ncorporation and Decl arati on of Covenants for the WAl nut Creek
Homeowner's Associ ation, the Applicants denonstrated that the
District's requirenments regarding the operation and mai nt enance of
t he proposed system after conpletion of construction will be net,

as required by Rule 40C-42.027(4).

13



CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter and the parties hereto pursuant to
Sections 120.569 and 120.57(1), Florida Statutes (2001).

27. As the applicants in this cause, Luther E. Bl ake, Jr.,
and I rene Bl ake Candl e bear the burden of show ng by a
preponderance of the evidence that they are entitled to the

requested permt. See, e.g., Cordes v. State, Dep't of Envir.

Reg., 582 So. 2d 652, 654 (Fla. 1st DCA 1991).

28. In order for an association to denonstrate standing, it
must show that a "substantial number of its menbers, although not
necessarily a majority, are 'substantially affected by the
chal l enged [action]"; that "the subject nmatter of the [proposed
agency action is] within that association's general scope of
interest and activity"; and that the "relief requested nust be of
the type appropriate for a[n] . . . association to receive on

behal f of its nmenbers.” Fla. Honme Builders Ass'n v. Dep't of

Labor and Enploy. Sec., 412 So. 2d 351, 353-54 (Fla. 1982).

Except for the testinmbny of one nenber, and the inpact of the
project on her property, there was no evidence regarding the
number of nenbers of the Association, whether a substantial nunber
of the nmenbers are substantially affected by the District's

i ntended action, the Association's general scope of interest and

activity, and whether the requested relief is of a type

14



appropriate for an association to receive on behalf of its
menbers. This being so, the Association has failed to denonstrate
standing to challenge the proposed agency acti on.

29. As to Ms. Furlow, through the testinony of her husband,
she has denonstrated that she will be substantially affected by
t he proposed agency action, and therefore she has standing to
bring this action.

30. Rule 40C-42.023, Florida Adm nistrative Code, sets forth
t he general requirenents for issuance of a pernit for a stormnater
managenent system The rel evant requirenents are as foll ows:

(1) To receive a general or individual permt under
this chapter the applicant nust provide reasonable
assurance based on plans, test results and other
information, that the stormnater nmanagenent system

(a) WII not result in discharges fromthe systemto
surface and ground water of the state that cause or
contribute to violations of state water quality
standards as set forth in chapters 62-302, 62-4, 62-550,
F.A. C, including any antidegradati on provisions of
sections 62-4.242(1)(a) and (b), 62-4.242(2) and (3),
and 62-302.300, F.A.C., and any special standards for
Qut standi ng Fl orida Waters and Qut st andi ng Nati onal
Resource Waters set forth in sections 62-4.242(2) and
(3), F.AC;

(b) WIIl not adversely affect drainage and fl ood
protection on adjacent or nearby properties not owned or
controlled by the applicant; [and]

(c) WII be capable of being effectively operated and
mai nt ai ned pursuant to the requirenents of this
chapter|[.]

Petitioners contend that the Applicants have failed to give

reasonabl e assurance that these requirenents have been net.
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31. In addition, Chapter 40C-42, Florida Adm nistrative
Code, governs stornmwater managenent systenms of the type proposed
by the Applicants. O relevance here are Rules 40C-42. 025 and
40C-42. 026, Florida Adm nistrative Code, which set forth design
and performance criteria and specific design and performance
criteria, respectively, which apply to stormmater managenent
systens. As reflected in the parties' Prehearing Stipulation,
Petitioners contend that eight design and performance criteria
(subsections (1), (3)-(8), and (10)) and three specific design and
performance criteria (paragraphs (1)(a), (c), and (d)) have not
been sati sfied.

32. Finally, Rule 40C-42.027(4), Florida Admnistrative
Code, requires that the owner or devel oper nmust submt
docunentation to denonstrate that the responsible entity (in this
case, a homeowners' association) neets the operation and
mai nt enance entity requirenents.

33. By a preponderance of the evidence, the Applicants have
established that the systemconplies with all design and
performance criteria, including those concerning erosion and
sedi ment control, fencing, side slope stabilization, mintenance
access, tailwater condition, and the signing and sealing of the
construction plans. The evidence al so shows that Subsections (6)
and (8) do not apply. This is because the Applicants do not

propose to use any offsite areas to satisfy the requirenents of

16



Rul e 40C-42.023(1), and the proposed systemw ||l not serve a new
construction area with greater than a 50 percent inpervious
surface.

34. By a preponderance of the evidence, the Applicants have
al so shown that the systemconplies with all specific design and
performance criteria, including the ability to retain the required
water quality treatment volunme and to recover its capacity within
72 hours of a rainfall event. Further, the systemw | be
stabilized with permanent vegetative cover.

35. The preponderance of the evidence shows that the
requi renments of Rule 40C-42.023(1)(a)-(c) have been net, and that
reasonabl e assurance has been given by the Applicants for issuance
of a permt. Likew se, the nore persuasive evidence shows that
the requirenments of Rule 40C-42.027 have al so been nmet. This
bei ng so, the permt should be issued.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the St. Johns River Water Managenent
District enter a final order granting application number 42-001-
71000-1 of Luther E. Blake, Jr. and Irene Bl ake Caudle for an

Envi ronnmental Resource Permt.

17



DONE AND ENTERED t his 14th day of February, 2002, in

Tal | ahassee, Leon County, Florida.

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl.us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 14th day of February, 2002.

ENDNOTES

1/ Respondents, Luther E. Blake and Cl audi a Bl ake Caudl e, have
adopted by reference the Proposed Recommended Order submtted by
the District.

2/ In their Proposed Recommended Order, Petitioners now concede
that the requirements of Rules 40C-42.025(1), (4), and (5), 40C
42.026(1)(d), and 40C-42.027 have been net.

3/ Although the initial Petition contains allegations concerning
these matters, there was no supporting proof.

4/ The rule sinply contenplates that the plans be signed and
sealed by a licensed professional. The fact that the plans may
contain an erroneous cal culation, as Petitioners suggest, does not
render the sealing invalid.

COPI ES FURNI SHED

Kirby B. Green, IIl, Executive Director
St. Johns River Water Managenment District
Post Office Box 1429

Pal at ka, Florida 32178-1429
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Samuel A. Mutch, Esquire

Mutch & Brigham P.A

2114 Nort hwest 40th Terrace, Suite A-1
Tal | ahassee, Florida 32605-3592

Charles A. Lobdell, 111, Esquire

St. Johns River Water Managenment District
Post Office Box 1429

Pal at ka, Florida 32178-1429

Ronal d A. Carpenter, Esquire
Carpenter & Parrish, P.A.

5608 Nort hwest 43rd Street

Gai nesville, Florida 32653-3332

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days of the date of this Recommended Order. Any exceptions to
this Reconmmended Order should be filed with the agency that will
render a final order in this matter
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